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 1 

 NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 

Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 

and respectfully requests that the Senate dismiss Article III of the Articles of Impeachment for 

failure to state an impeachable offense.  In support, Judge Porteous states as follows. 

INTRODUCTION AND SUMMARY 

 Article III alleges improprieties and errors in connection with Judge Porteous’s personal 

bankruptcy proceeding.  That misconduct – even if it occurred exactly as alleged – does not 

constitute an impeachable offense.  Placed in the context of the full facts and real-world 

bankruptcy practice, Judge Porteous’s conduct did not materially affect any creditor and did not 

warrant so much as a reprimand from the bankruptcy trustee or the bankruptcy court.  While 

Judge Porteous made errors, his conduct constitutes no more than common problems frequently 

found in personal bankruptcy cases, which rarely merit formal action, even at the bankruptcy 

court level, let alone elevation to constitutional impeachment.  If conduct of this sort were to rise 

to the level of a high crime or high misdemeanor for impeachment, countless similar errors in 

filings by public officials could be used as grounds for removal.  

 The Department of Justice conducted an extensive investigation into the conduct alleged 

in Article III, and ultimately declined to pursue any criminal charges against Judge Porteous.  

Indeed, the Justice Department specifically declined to prosecute Judge Porteous because of its 

concern that it would be unable to prove “materiality” and “intent,” as well as to provide 

consistency in charging decisions concerning bankruptcy and criminal contempt matters.”  (See 

Exhibit 1 hereto.)  Given that decision, as well as the bankruptcy court’s decision not even to 

criticize Judge Porteous, who faithfully repaid his creditors as ordered by that court, Article III is 

shockingly out of step with past definitions of impeachable conduct.  The bankruptcy trustee in 
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Judge Porteous’s case was well aware of the allegations against Judge Porteous, having met and 

corresponded with the FBI on several occasions.  He determined that the facts alleged in Article 

III provided no grounds either to modify or reject Judge Porteous’s bankruptcy discharge – let 

alone sanction him.  The bankruptcy court agreed.  Article III thus invites the Senate, in effect, to 

take a nonjudicial appeal from the order discharging Judge Porteous in bankruptcy, and overrule 

the bankruptcy court by imposing the ultimate sanction of impeachment – for conduct that the 

bankruptcy court and bankruptcy trustee found to be of little concern.   

 Judge Porteous is not seeking to have the Senate condone inaccuracies in bankruptcy 

filings.  However, such errors occur frequently and, while he oversees the work of bankruptcy 

judges, Judge Porteous is not personally an expert in that area.  The errors and inaccuracies in his 

bankruptcy were addressed appropriately at the bankruptcy court level as part of the bankruptcy 

process.  Bankruptcy courts and trustees regularly address such issues in the management their 

own dockets and are uniquely qualified to judge whether such conduct is sanctionable.  

Perfection never has been, nor should it be, the standard by which bankruptcy filings are judged.  

Judge Porteous’s bankruptcy conduct should not be held to such a ridiculously high standard.  

Article III should be dismissed. 

ARGUMENT 

I. Even If All of the Actions Set Out in Article III Occurred as Alleged, that Conduct 
Does Not Constitute an Impeachable Offense 

A. The Misconduct Alleged in Article III is Common in Chapter 13 Bankruptcy 
Filings and Does Not Normally Warrant Either Civil or Criminal Penalties 

 All of the misconduct alleged in Article III revolves around the bankruptcy case that 

Judge Porteous and his late wife filed in 2001.  (See 111 Cong. Rec. S1645 (Mar. 17, 2010), 

exhibiting the House’s Articles of Impeachment against Judge Porteous (hereinafter the 

“Articles” or “Articles of Impeachment”).)  The Porteouses, exercising their rights as private 
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citizens,1 sought bankruptcy protection as a result of an untenable financial situation stemming 

from years of poor financial planning, record-keeping, and discipline.  As happens with so many 

Americans, Judge Porteous’s expenses, including those associated with raising and educating his 

four children, simply outstripped his income.  This situation was exacerbated by Judge 

Porteous’s (and his late wife’s) penchant for gambling.  Ultimately, after trying unsuccessfully to 

reorganize their debt and finances informally, Judge and Mrs. Porteous sought shelter in the 

bankruptcy process.  In so doing, Judge Porteous joined the nearly 1.5 million American debtors 

who in 2001 sought such protection, and an opportunity for a fresh start.2 

 In their review of the perceived shortcomings in Judge Porteous’s bankruptcy filing, the 

Fifth Circuit and the House took an overly simplistic view of the process involved in filling out 

bankruptcy schedules and seeking bankruptcy protection.  As a result, each made a mountain out 

of the proverbial mole hill.  Bankruptcy judges throughout the country have long recognized that 

bankruptcy schedules prepared and filed by or on behalf of consumer debtors are rife with 

problems.3  Additionally, bankruptcy commentators have expressly recognized that completed 

bankruptcy forms often contain errors.4  In fact, shortly before Judge Porteous and his wife filed 

their bankruptcy case, the Honorable Steven W. Rhodes, U.S. Bankruptcy Judge for the Eastern 
                                                 
1 See Commentary to Canon 4(D) (previously 5(C)) of the Code of Conduct for United 
States Judges, explaining that “[a] judge has the rights of an ordinary citizen with respect to 
financial affairs ….” 
2 See Bankruptcy statistics for calendar year 2001 maintained by the Administrative Office 
of the U.S. Courts on behalf of the Federal Judiciary, 
http://www.uscourts.gov/uscourts/Statistics/BankruptcyStatistics/BankruptcyFilings/2001/1201_
f2.xls (showing that in 2001, 1,031,493 debtors filed for Chapter 7 bankruptcy protection and 
419,750 debtors filed for Chapter 13 protection). 
3 See In re Attanasio, 218 B.R. 180, 229 (Bankr. N.D. Ala. 1988); In re Bruzzese, 214 B.R. 
444, 450 (Bankr. E.D.N.Y. 1997).  
4 See, e.g., Teresa A. Sullivan, Elizabeth Westbrook & Jay Lawrence Westbrook, The Use 
of Empirical Data in Formulating Bankruptcy Policy, 50 SPG Law & Contemp. Probs. 195, 229 
(1987).  
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District of Michigan, undertook a review of the bankruptcy schedules filed in 200 randomly 

selected consumer cases pending in his court.  Judge Rhodes’s analysis revealed errors in 99% 

(198 of 200) of the schedules reviewed.  See Steven W. Rhodes, An Empirical Study of 

Consumer Bankruptcy Papers, 73 Am. Bankr. L.J. 653, 678 (1999). 

 What all these bankruptcy judges, scholars, and experts have recognized is that preparing 

bankruptcy schedules is an inherently difficult process, where even experts in the field routinely 

make mistakes.  Nevertheless, the Fifth Circuit and the House viewed the preparation of 

bankruptcy schedules by Judge Porteous and his late wife as a black-and-white exercise, instead 

of the complex field of grey that it is in reality.  When one considers the complexity of the 

bankruptcy schedules and the stress that debtors are under as they prepare such schedules, it 

is easy to understand why errors occur, even when the debtors are represented by counsel.  It is 

equally easy to understand why bankruptcy courts and federal prosecutors regularly decline to 

prosecute such errors.  Were this not the case, and if bankruptcy courts and federal prosecutors 

adopted the view taken by the Fifth Circuit and the House in this case, virtually every consumer 

bankruptcy filing would be followed shortly thereafter by a criminal prosecution. 

 Following past precedent, the House framed Article III in terms of a criminal offense, 

specifically 18 U.S.C. § 152, which makes concealment of assets and false oaths and claims 

bankruptcy crimes.  Key elements for each of these crimes, for which the House has failed to 

account, are the requirements that the debtor act knowingly and fraudulently and that the 

misconduct be material.  As discussed in detail below, the House cannot establish any of these 

requirements with regard to Judge Porteous. 

 The only appropriate sanction for the alleged improprieties in Judge Porteous’s 

bankruptcy should stem from the Bankruptcy Code itself, and not from impeachment and 
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removal under the Constitution.  As the House is well aware, both the Federal Bureau of 

Investigation and the Department of Justice investigated Judge Porteous’s bankruptcy filings.  

Numerous interviews were convened, including with William Greendyke, the U.S. Bankruptcy 

Judge who presided over Judge Porteous’s bankruptcy case, and S.J. Beaulieu, the Chapter 13 

trustee who oversaw that bankruptcy.  In addition, extensive testimony was taken in connection 

with the Fifth Circuit’s investigation into Judge Porteous.  Despite this intense scrutiny, Judge 

Porteous has neither been indicted nor otherwise charged with a bankruptcy crime.  Indeed, the 

Criminal Division of the U.S. Department of Justice advised – more than three years ago – that 

“it will not seek criminal charges against Judge Porteous.”  (See Letter from J. Keeney to E. 

Jones dated May 18, 2007, labeled SC00767-88, and attached as Exhibit 1, at 1.)  Among the 

reasons cited by the Justice Department in support of its decision not to prosecute Judge Porteous 

for bankruptcy misconduct are “concerns about the materiality of some of Judge Porteous’s 

provably false statements,” “the special difficulties of proving mens rea and intent to deceive 

beyond a reasonable doubt in a case of this nature,” and “the need to provide consistency in 

charging decisions concerning bankruptcy and criminal contempt matters.”  (Id.; emphasis 

added.) 

 Simply put, the House’s allegations of misconduct by Judge Porteous in connection with 

his personal bankruptcy filing are exceedingly common and do not warrant civil or criminal 

penalty, much less the ultimate consequence of conviction in an impeachment trial and removal 

from office.  

B. Judge Porteous’s Bankruptcy and Alleged Misconduct 

 Early in the summer of 2000, Judge Porteous sought out a referral for a consumer 

bankruptcy attorney to assist him and his late wife with their financial difficulties.  Judge 
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Porteous was referred to Claude Lightfoot, a respected and experienced bankruptcy practioner in 

the New Orleans area.  (See H.R. Rep. No. 111-427 (2010), Report from the House Judiciary 

Committee concerning the Impeachment of Judge Porteous (the “House Report”), at 96.)  

Between August 2000 and mid-March 2001, Judge Porteous and Mr. Lightfoot worked together 

extensively to address the Porteouses’ financial issues.  Although Judge Porteous, like other 

District Court judges, supervises the work of bankruptcy judges in his judicial district, he and his 

wife had little to no personal experience with bankruptcy and were reliant on their counsel to 

provide them with counseling and advice related to their financial situation.5  Initially, Judge 

Porteous and his wife provided Mr. Lightfoot with copies of their credit card statements, 

invoices, and other bills.  (Id.)  Judge Porteous also provided Mr. Lightfoot with a copy of his 

pay stub, which detailed his income.  (Id.)  Finally, Judge Porteous filled out a set of bankruptcy 

worksheets provided to him by Mr. Lightfoot.  (Id.)   

 Using the information provided by the Porteouses, Mr. Lightfoot attempted to negotiate 

an out-of-court restructuring agreement between the Porteouses and their creditors.  (Id. at 96-

97.)  Ultimately, these negotiations were unsuccessful and the Porteouses decided to file a joint 

voluntary petition for relief under Chapter 13 of the Bankruptcy Code.  (Id. at 97.)   

 In Article III, the House has alleged five instances or categories of bankruptcy 

misconduct – none of which is sufficiently material or egregious to merit impeachment.  Indeed, 

under relevant bankruptcy law and practice, these allegations rise only to the level of common 

                                                 
5 While the House may protest this point and argue that Judge Porteous, as a federal judge 
responsible for reviewing bankruptcy court decisions, had significant bankruptcy experience, the 
reality is that Judge Porteous had little to no practical bankruptcy experience, only occasionally 
reviewed bankruptcy court rulings, and depended heavily upon his counsel, Mr. Lightfoot, to 
guide him through the complex restructuring and Chapter 13 bankruptcy process. 
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mistakes, do not constitute criminal or impeachable acts, and are normally dealt with exclusively 

by the bankruptcy court – as they were in Judge Porteous’s case. 

1. Use of Incorrect Names and a Post Office Box Address 

 Prior to filing for bankruptcy protection – on the advice of his bankruptcy counsel – 

Judge Porteous opened a post office box for himself and his wife.  Mr. Lightfoot then used this 

new post office box address and the information previously provided to him to put together the 

Porteouses’ bankruptcy petition, schedules, and statement of financial affairs.  In preparing those 

documents, Mr. Lightfoot recommended the use of use fictitious names for Judge Porteous and 

his wife, so as to avoid or limit press coverage of the filing.  (House Report at 100, noting that, 

before the Fifth Circuit, Mr. Lightfoot testified that the suggestion to file the Porteouses’ 

bankruptcy petition under false names was his (Mr. Lightfoot’s) idea.)  While Judge Porteous 

knew the names listed on his bankruptcy petition were incorrect, he relied on his attorney’s 

advice that such action was permissible and justifiable given the Porteouses’ intent to amend the 

petition shortly after filing to insure that all noticed creditors received only accurate information 

concerning the Porteouses’ identities.  True to this intent, less than two weeks after filing their 

bankruptcy petition, the Porteouses filed an amended petition correcting their names and listing 

their residential address.  (Id. at 101.)  As a result, all notices provided to creditors accurately 

named the Porteouses as the debtors.  The Porteouses’ creditors were never provided with 

inaccurate information regarding Judge Porteous and his late wife’s names or address. 

  As noted above, Judge Porteous had little to no experience with bankruptcy at the time he 

retained Mr. Lightfoot.  Accordingly, Judge Porteous relied heavily on the advice of Mr. 

Lightfoot in matters relating to his bankruptcy filing.  Mr. Lightfoot advised Judge Porteous that 

there was nothing wrong with filing a petition with a fictitious name, so long as the error was 

corrected in time to ensure creditors received proper notice of the bankruptcy filing.  Moreover, 
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Judge Porteous never had any intention of utilizing a fictitious name and a post office box to 

deceive his creditors.  Instead, Judge Porteous simply, and in hindsight foolishly, sought to 

minimize the media attention and embarrassment to his family due to his bankruptcy filing.  The 

case authority in the Fifth Circuit is clear:  a debtor is entitled to rely on the advice of his 

counsel, and a conviction for false oath cannot be founded on a debtor’s following the advice of 

counsel.  Hibernia Nat'l Bank v. Perez, 124 B.R. 704 (E.D. La. 1991), aff'd, 954 F.2d 1026 (5th 

Cir. 1992). 

 Moreover, the Chapter 13 bankruptcy trustee overseeing the Porteouses’ bankruptcy case 

(Mr. S.J. Beaulieu) was specifically informed of the Porteouses’ use of incorrect names on their 

initial petition and elected not to take any action.  (See Letter from M. Adoue to W. Horner dated 

April 1, 2004, labeled JC200268, and attached as Exhibit 2.)  In January 2004, while the 

Porteouses’ bankruptcy case was pending and prior to their receipt of a discharge, agents with 

the FBI met with Mr. Beaulieu concerning the Porteouses’ bankruptcy filing.  (Id. at 1.)  

According to a letter sent by Mr. Beaulieu’s attorney following that meeting, the FBI advised 

Mr. Beaulieu that (1) they were conducting an investigation into the Porteouses’ bankruptcy and 

(2) the Porteouses had used incorrect names on their original bankruptcy petition.  (Id.)  Though 

specifically empowered to investigate and address such issues, Mr. Beaulieu, through his 

attorney, explained that he did not intend to take any action with regard to the Porteouses’ 

temporary use of incorrect names.  (Id.)  Asked again about this issue during the Fifth Circuit’s 

investigation, Mr. Beaulieu stated that, since the Porteouses amended their petition quickly and 

prior to the meeting of creditors, all unsecured creditors received notice of the true identities of 

the debtors.  (See Memorandum from L. Finder to R. Woods dated July 29, 2007, labeled 
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JC200251-53, and attached as Exhibit 3, at 2.)  Accordingly, Mr. Beaulieu decided to take no 

action because he viewed the situation as one of “no harm, no foul.”  (Id.) 

2. Omission of Certain, Small Assets 

 Judge Porteous’s bankruptcy petition and associated schedules disclosed assets totaling 

more than $263,000, and included all of his significant assets such as his home, financial 

accounts, and personal property.  The House alleges that Judge Porteous failed to disclose a tax 

refund of $4,143.72, less than $1,000 in his Bank One account,6 several hundred dollars in a 

money market checking account, and $173.99 of income per month.  (House Report at 101-05.)  

As discussed herein, these omissions were inadvertent, clearly not done with an intent to defraud, 

and immaterial. 

 Consumer bankruptcy petitions are rarely perfect.  In fact, those individuals that keep 

perfect records rarely file for bankruptcy protection.  Judge Porteous and his late wife were no 

exception.  They scheduled the vast majority of their debt and liabilities save for four items 

identified by the House.  Had all of these disclosures been made, creditors would not have 

received materially more on account of their claims. 

 Tax refund 

 Judge Porteous filed his tax return on March 23, 2001.  He claimed a refund, but it had 

not been received on the date of filing his bankruptcy petition.  Indeed, the Internal Revenue 

Service had not yet processed or approved the return at the time of his bankruptcy filing.  Judge 

Porteous received his tax refund on April 13, 2001, several weeks after filing for bankruptcy and 

                                                 
6 The House is imprecise concerning the amount of the allegedly undisclosed funds, stating 
in the House Report that, “the opening balance in Judge Porteous’s Bank One account for the 
time period of March 23, 2001 to April 23, 2001 was $559.07, and the closing balance for the 
same time period was $5,493.31.”  (House Report at 103.)  The Porteouses’ petition date was 
March 28, 2001.  (Id. at 99.) 
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more than two months prior to confirmation of his proposed Chapter 13 plan on June 28, 2001.  

Judge Porteous did not believe that the tax refund was an asset of his Chapter 13 case because, 

on the date of filing for bankruptcy protection, only the return had been filed; the refund had not 

yet been received.  That return may have been rejected by the IRS.  Moreover, as Judge Porteous 

was operating on a cash basis and the cash had not been received, it is unclear whether the 

pending request for a tax refund represented an asset as of the date of his filing.  Finally, after 

consultation with his counsel, Judge Porteous believed that disclosure was unnecessary – a 

conclusion with which the Chapter 13 trustee (Mr. Beaulieu) agreed.7 

 Account balances 

 Judge Porteous filed his bankruptcy schedules using what he believed to be his and his 

wife’s current bank balance.  He did this by reviewing his wife’s checkbook (as she wrote many 

of the family checks), taking into account checks that had already been written but which had not 

yet cleared, and discussing the issue with his wife.  Unfortunately, he did not accurately 

reconcile the true balance of the bank account with his wife’s checkbook.  While Judge 

Porteous’s Bank One bank account balance may have exceeded the amount reported on the 

petition date, this was not the result of intentional misconduct, but rather, poor record-keeping 

and miscommunications with his wife. 

 Judge Porteous’s bankruptcy schedules also inadvertently omitted his Fidelity money 

market checking account.  That omission appears to have been the result of a miscommunication 

between Judge Porteous and his counsel, as he recalls including the Fidelity account within the 

                                                 
7 During a July 29, 2007 interview with the Fifth Circuit’s investigators, Mr. Beaulieu 
recalled conferring with William Heitkamp, the Chapter 13 trustee for Judge Greendyke (the 
bankruptcy judge presiding over the Porteouses’ bankruptcy), concerning the disclosure of tax 
returns.  (Exhibit 3, at 2.)  Mr. Beaulieu stated that Mr. Heitkamp had told him that the practice 
in Texas (including before Judge Greendyke) was not to notify or provide the court with tax 
refunds.   
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list of financial accounts supplied to Mr. Lightfoot.  Judge Porteous denies, and there is no 

evidence to the contrary, that this account was intentionally omitted from his bankruptcy filing.  

Moreover, while the account should have been included, its omission was immaterial.  In fact, on 

March 28, 2001, the day that the Porteouses filed their bankruptcy petition, the Fidelity checking 

account had a total balance of $283.42.  (See Fidelity money market account statement dated 

April 20, 2001, labeled SC00611, and attached as Exhibit 4; see also House Report at 104 n.42.) 

 Understated income 

 Judge Porteous’s bankruptcy counsel, Mr. Lightfoot, prepared the Porteouses’ bankruptcy 

schedules.  In disclosing the Porteouses’ income, Mr. Lightfoot inadvertently used a stale pay 

stub for Judge Porteous.  That pay stub was attached to the Porteouses’ bankruptcy filing, and 

thus openly available for inspection by the bankruptcy judge, the Chapter 13 trustee, and all 

creditors.  (See Exhibit 1 in the Fifth Circuit proceedings, labeled SC00108-09.)  Using this stale 

pay stub was an innocent mistake by counsel.  It does not evidence an intent by Judge Porteous 

to deceive his creditors.  Absent proof of such improper intent, impeachment is clearly not 

warranted.  In fact, the only likely repercussion from such an error would be for Judge Porteous’s 

Chapter 13 repayment plan to be amended to add additional payments, or, at worst, denial of his 

discharge.  As it happened, however, the FBI brought this issue to the Chapter 13 trustee’s 

attention in early 2004, before the Porteouses received a discharge in their bankruptcy case, and 

the trustee elected not to take any action with regard to the understated income.  (Exhibit 2, at 1.) 

 Notwithstanding the alleged omissions, Judge Porteous made each payment due under his 

Chapter 13 repayment plan and received a discharge.  Moreover, his plan provided for a higher 

percentage recovery to Chapter 13 creditors than typical Chapter 13 plans in the Eastern District 

of Louisiana in 2001. 
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 The lack of materiality in any failure of disclosure by Judge Porteous is definitively 

established by the letter written by the Chapter 13 trustee’s counsel to the FBI.  (Exhibit 2.)  

After meeting with the Bureau and being advised of certain “potential bankruptcy improprieties” 

involving misspelled names, undisclosed income, income tax refunds, the use of credit cards, 

transfers of property, and lifestyle activities, the Chapter 13 trustee’s lawyer stated that the 

undisclosed income “would not substantially increase the percentage paid to unsecured 

creditors,” and explained, therefore, that the trustee did not intend to take further action.  (Id.)  

Given the Chapter 13 trustee’s position as monitor and interested party in this case, his decision 

to take no action should end any further inquiry. 

3. Omission of Certain, Minor Pre-Petition Payments 

 The House alleges that Judge Porteous made payments to creditors prior to his 

bankruptcy case.  (House Report at 106-07.)  Every debtor makes pre-petition payments, and 

Judge Porteous is no exception.  The simple fact is that there is nothing inherently wrong, evil, or 

sinister about pre-petition payments.  See In re Huber Contracting, Ltd., 347 B.R. 205, 215 

(Bankr. W.D. Tex. 2006) (citations omitted) (noting that numerous courts have long recognized 

that there is nothing inherently wrong with “preferring” a particular creditor, so long as that 

preference is not made with fraudulent intent).  The reason pre-petition payments are important 

is that, in certain circumstances, the Chapter 13 trustee is given avoidance powers under Section 

549 of the Bankruptcy Code to retrieve such payments.  Given the small size of the alleged 

undisclosed pre-petition payments in this case, however, it is highly unlikely that the trustee 

would have pursued those payments – given that the costs of collection would have greatly 

exceeded any payments returned to the bankruptcy estate.  Moreover, there is absolutely no 

evidence to suggest Judge Porteous’s failure to disclose these payments was anything other than 
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poor record-keeping.  Certainly, there are no facts to support intentional nondisclosure, deceit, or 

fraudulent intent. 

 The three pre-petition payments allegedly made by Judge Porteous are as follows (House 

Report at 103, 106-07): 

• $1,500.00 to the Treasure Chest on March 27, 2001; 

• $1,088.42 to Fleet on March 23, 2001; and 

• $2,000.00 to Bank One, as a checking account deposit, on March 27, 2001.8 

None of these payments are sufficiently material to justify a Chapter 13 trustee bringing a cause 

of action to seek their recovery.   The policy for pursuing pre-petition payments is to prevent 

creditors from taking advantage of debtors while they are insolvent and to promote equality in 

the treatment of unsecured creditors.  It is beyond reason to think that the Chapter 13 trustee in 

the Porteouses’ bankruptcy would have pursued such transfers, as there would have been no 

economic benefit to the creditors – since the costs of collection would have far outstripped the 

recovery.  As a result, the alleged nondisclosure of pre-petition payments is immaterial. 

4. Non-Disclosure of Gambling Losses and Debts 

 The House alleges that Judge Porteous failed to disclose gambling losses.  (House Report 

at 107-08.)  While the calculations in the House Report are suspect on their face,9 it should be 

noted that most if not all of Judge Porteous’s pre-bankruptcy gambling was done using credit 
                                                 
8 This deposit into his Bank One account on March 27, 2001, was intended to ensure that 
the account contained sufficient funds to cover a marker that Judge Porteous had taken out on 
February 27, 2001, and which came due 30 days later (on March 27, 2001).  While the timing of 
this repayment, one day before he ultimately filed his bankruptcy petition, can be made to seem 
sinister, the evidence will show that Judge Porteous had not yet made a final decision on whether 
to file his Chapter 13 at the time this deposit was made.   
9 These figures were “based on a review of each casino’s records.”  (House Report at 108 
n.510.)  However, as FBI Agent Horner testified before the Fifth Circuit, casino records are 
“very confusing” and subject to “certain nuances [at] each casino.”  (See Testimony of W. 
Horner before the Fifth Circuit, transcript p. 296.) 
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card advances.  Thus, the creditors with an interest in recovering money for such advances were 

on clear notice that gambling debt had been incurred.  In fact, the evidence of such gambling was 

included in the very credit card statements that Judge Porteous’s creditors created and issued to 

him monthly.  This allegation again does not warrant impeachment.  It fails to demonstrate 

anything other than poor record-keeping, and is utterly lacking in any factual support for 

intentional nondisclosure. 

5. Allegations of Incurring New Debt in Contravention of Bankruptcy Court 
Order 

 The House has alleged that Judge Porteous committed bankruptcy misconduct by 

“incurring new debts while [his bankruptcy] case was pending, in violation of the bankruptcy 

court’s order.”  (Article III, no. (5).)  This allegation is exceedingly vague and non-specific.  

Indeed, to understand what conduct the House is alleging to be improper, it is necessary to refer 

to the House Report.10  In that Report, the House asserts that Judge Porteous incurred post-

petition debt during three distinct time periods following his bankruptcy filing:  (i) March 28, 

2001, through May 9, 2001; (ii) May 10, 2001, through June 28, 2001; and (iii) June 29, 2001, 

through July 22, 2004.  (House Report at 108-15.)  The House implies that Judge Porteous 

                                                 
10 This is itself improper and unconstitutional.  The Constitution provides that the House of 
Representatives “shall have the sole Power of Impeachment.”  U.S. CONST. art. I, § 2, cl. 5.  
Under the House’s own rules, “a majority vote is necessary” to adopt articles of impeachment.  
See Wm. Holmes Brown & Charles W. Johnson, House Practice: A Guide to the Rules, 
Precedents and Procedures of the House, 108th Congress, 1st Sess. (2003), Chapter 27 – 
Impeachment, § 8 Consideration in the House; Voting (available at 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_house_practice&docid=hp-
27.pdf).  By omitting its specific allegations from the Articles voted upon by the House, and 
instead including that information in the House Report, the House has attempted to circumvent 
this constitutional requirement.  This, the Senate should not allow.  In addition to violating the 
Constitution, burying the true allegations in the House Report, rather than including them in the 
Articles of Impeachment, deprives the accused of knowing with certainty what charges have 
been leveled against him.  To remedy this defect, the Senate should bar the House from 
presenting evidence of alleged misconduct that is not specifically included within the Article of 
Impeachment properly voted upon, and passed, by the House.   
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violated federal bankruptcy law by incurring debt during the first two time periods, and that 

Judge Porteous knowingly violated the bankruptcy court order confirming his repayment plan by 

incurring debt during the third time period.  The House’s allegations and analysis are overly 

formalistic and, when analyzed critically, unavailing. 

 With regard to the first two time periods, it is not at all clear that Judge Porteous’s actions 

constituted the incurrence of debt.  Even if they did, however, such actions did not violate either 

the Bankruptcy Code or any applicable bankruptcy order.  With regard to the third time period, it 

is unclear whether Judge Porteous was aware of the bankruptcy court’s prohibition on the 

incurrence of new debt.  What is clear, however, is that Judge Porteous’s actions during the third 

time period constitute, at most, minor mistakes or errors – for which impeachment and removal 

from office is not warranted. 

 First Time Period –  Initial Filing to Creditors Meeting 

 The first time period discussed by the House runs from the Porteouses’ initial bankruptcy 

filing, on March 28, 2001, to the date of Judge Porteous’s creditors meeting, on May 9, 2001.  

(House Report at 108.)  During this period, the House Report asserts that Judge Porteous 

requested additional credit from, and took out a series of markers at, casinos.  The House 

acknowledges, however, that “there was no official court order during this time period 

prohibiting Judge Porteous from incurring new debt” and that the bankruptcy trustee had not 

“instructed Judge Porteous that he may not incur new debt….”  (Id. at 108 n.515.)  Nevertheless, 

the House questions Judge Porteous’s good faith in seeking bankruptcy protection and insinuates 

that he was somehow gaming the system. 

 Rhetoric aside, there is simply nothing improper about Judge Porteous’s conduct during 

this first time period.  As the House concedes, there was no order during this time frame 
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instructing Judge Porteous not to incur new debt.  Moreover, the House has mischaracterized the 

act of taking out markers as the incurrence of debt.  It is not.  Under Louisiana law, markers are 

not considered debt.  They are instead considered checks.  See TeleRecovery of Louisiana, Inc. v. 

Gaulon, 738 So. 2d 662, 664-66 (La. Ct. App. 1999) (examining the features and attributes of 

casino markers and concluding that markers constitute checks under Louisiana law).  This is the 

same understanding that Judge Porteous had with regard to markers – that they are checks 

(which are used to “buy” chips from the casino, and which can be cashed at any time by the 

casino via electronic money transfer), not debt. 

 Second Time Period – Creditors Meeting to Confirmation 

 The second time period defined by the House runs from Judge Porteous’s creditors 

meeting, on May 10, 2001, until the entry of Judge Greendyke’s order confirming the 

Porteouses’ proposed Chapter 13 repayment plan, on June 28, 2001.  (House Report at 109-11.)  

The only distinction between the first time period and the second is that at the May 9, 2001 

creditors meeting Judge Porteous received a pamphlet containing general bankruptcy information 

and had a short discussion with the Chapter 13 trustee.  In that discussion, the trustee told Judge 

Porteous that “[a]ny charge cards that you may have you have [sic] you cannot use any longer.  

So basically you on [sic] a cash basis now.”  (See Transcript of creditors meeting, labeled 

SC00595-98.)  The House alleges that Judge Porteous violated these instructions by, over the 

course of more than five weeks, taking out four markers, totaling only $2,000, all but $100 of 

which was repaid on the same day that it was taken out. 

 Here again, there is nothing improper about Judge Porteous’s conduct during the second 

time period.  There was no bankruptcy order in place at the time.  And, as discussed above, 

markers are considered checks under Louisiana law, not debt.  TeleRecovery, 738 S.2d at 664-66.  
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Moreover, as the FBI agents testified before the Fifth Circuit, casino records regarding markers 

are “very confusing” and subject to “certain nuances [at] each casino,” thus creating some 

definitional confusion concerning markers.  (See Testimony of W. Horner before the Fifth 

Circuit, transcript p. 296.)  Even if markers did constitute debt, however, Judge Porteous’s 

actions in taking them out did not violate the Bankruptcy Code notwithstanding the admonition 

in the pamphlet provided by the Chapter 13 trustee to the contrary.  See In re Jemison, No. 07-

40761, 2007 WL 2669222, at *4 (Bankr. N.D. Ala. Sept. 6, 2007) (“There are no restrictions in 

the code prohibiting a chapter 13 debtor from incurring ordinary consumer debt after the 

commencement of the case and before the debtor is granted a discharge.”). 

  Third Time Period – Confirmation to Discharge 

 The third time period framed by the House runs from the entry of the confirmation order, 

on June 28, 2001, until final discharge in the Porteouses’ bankruptcy case, on July 22, 2004.  

(House Report at 111-15.) 

 On June 28, 2001, Judge Greendyke held a hearing concerning confirmation of the 

Porteouses’ proposed Chapter 13 repayment plan.  According to Judge Greendyke’s testimony 

before the Fifth Circuit, on typical confirmation days, he considered between 120 and 150 

proposed Chapter 13 plans for confirmation.  (See Testimony of W. Greendyke before the Fifth 

Circuit, transcript p. 387.)  Judge Greendyke further testified that he never met or spoke with 

Judge Porteous.  (Id. at 380.) 

 Following that hearing, Judge Greendyke signed an order confirming the Porteouses’ 

Chapter 13 repayment plan on June 28, 2001, which was entered on July 2, 2001.  (See Order 

introduced before the Fifth Circuit (“Confirmation Order”), labeled SC00050-52.)  The 

Confirmation Order provided that:  “The debtor(s) shall not incur additional debt during the term 
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of this Plan except upon written approval of the Trustee.  Failure to obtain such approval may 

cause the claim for such debt to be unallowable and non-dischargeable.”  (Id. ¶ 4.)  This 

particular provision of the Confirmation Order was not mandated by, and did not enact or 

enforce any particular provision of the Bankruptcy Code. 

 The House Report charges that Judge Porteous violated Judge Greendyke’s order by 

taking out additional markers at casinos and by obtaining a new credit card with a $200 limit 

without the trustee’s permission.  As set forth above, neither Louisiana law nor Judge Porteous 

understood markers to constitute debt.  TeleRecovery, 738 S.2d at 664-66.  Even if markers had 

violated that order, the violation would have been minor and should have been dealt with in the 

bankruptcy context, with contempt serving as the maximum punishment.  Moreover, the 

Confirmation Order itself stated what consequences may flow from its violation, namely that 

“the claim for such [new] debt [would] be unallowable and non-dischargeable.”  (Confirmation 

Order, ¶ 4.) 

 The House Report further alleges that Judge Porteous applied for and received a new 

Capital One credit card.  This new card provided an extremely limited credit line of $200 (which 

was later increased to $400 and then $600).  While this card does constitute new credit, and its 

use incurred new debt, it was necessary for Judge Porteous to function in today’s society, in 

which a credit card is frequently required (for such things as buying an airline ticket, renting a 

car, and making purchases over the internet).  Admittedly, Judge Porteous should have asked for 

the Chapter 13 trustee’s permission prior to obtaining this new card.  His failure to do was a 

mistake.  It is a gross injustice, however, to contend that the punishment for that mistake should 

be impeachment and removal from office.  It should be instead be limited to the non-

dischargeability specifically set out in the Confirmation Order. 
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II. Compared with Prior Impeachments, Article III’s Allegations of Private, Minor 
Bankruptcy Misconduct Do Not Justify Removal 

 In the history of the Republic, no federal judicial officer has been impeached and 

convicted for purely private conduct that does not constitute an actual abuse of constitutional 

power.  Article III, however, seeks to deviate from this precedent and do just that.  The 

allegations set out in Article III are novel (as well as grossly insufficient to warrant removal) in 

that they all relate to Judge Porteous’s purely private conduct in connection with this personal 

bankruptcy filing.  There is no allegation in Article III that Judge Porteous actually abused the 

power entrusted to him as a federal judge in connection with his bankruptcy.  Moreover, the 

Justice Department specifically investigated Judge Porteous’s conduct in connection with that 

bankruptcy and formally declined to bring any criminal charges.  (Exhibit 1.)  Accordingly, 

Article III – even if all its allegation were true – should not constitute an impeachable offense for 

which Judge Porteous can be removed from office. 

 Since the ratification of the Constitution, only fifteen federal judicial officers have been 

impeached by the House of Representatives.  Of those, seven have been convicted by the Senate 

and removed from office.  In every case resulting in conviction, the House has alleged, and the 

Senate has found, that the former judge actually abused the power entrusted to him as a federal 

judge.  Specifically:11  

• In 1804, the Senate convicted Judge John Pickering for extreme misconduct on the 
bench, including rendering judgment after refusing to hear relevant evidence, 
disregarding and attempting to evade federal law, refusing to permit an appeal, and 
appearing drunk on the bench.  (See generally 13 Annals of Cong. 319-368 (1852).) 

• In 1862, the Senate convicted Judge West Humphreys for conduct amounting to 
treason and incitement to revolt and rebellion, all of which was inimical to his 

                                                 
11 The history, context, and outcomes of prior impeachment proceedings are further 
discussed in the Motions to Dismiss Articles I and II that Judge Porteous filed concurrently with 
this Motion.  Judge Porteous incorporates those discussions herein by reference. 
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position and authority as a U.S. federal judicial officer.  During the Civil War, 
Humphreys joined the Tennessee secession and, without retiring from his U.S. federal 
judgeship, served as a District Judge in the Confederate States of America.  (See 
generally Cong. Globe, 37th Cong., 2d Sess. 1062-2953 (1862).) 

• In 1913, the Senate convicted Judge Robert Archbald for bribery and significant 
misconduct relating to cases pending before him, including using his position as a 
judge to induce litigants to allow him to participate in profitable financial deals and 
hearing cases in which he had a financial interest.  (See generally 62 Cong. Rec. 
S1105-1678 (1913).) 

• In 1936, the Senate convicted Judge Halsted Ritter for lacking the fitness to hold 
judicial office on the basis that he, among other things, abused the power of his 
office, engaged in kickback schemes stemming from his misuse of his judicial 
authority, and evaded the federal tax laws by not reporting the money that he received 
from such schemes.  (See generally 74 Cong. Rec. S1-684 (1936).) 

• In 1986, the Senate convicted Judge Harry Claiborne for tax evasion.  (See generally 
99 Cong. Rec. S2-31 (1986).)  The Senate’s action to remove Claiborne from office 
followed his federal criminal trial, in which a jury found him guilty of falsifying his 
income tax returns by failing to report as income bribes that he received while a 
federal judge. 

• In 1989, the Senate convicted Judge Alcee Hastings for conspiracy to solicit a bribe 
in connection with a case before him and perjury before the grand jury investigating 
allegations of his judicial misconduct.  (See generally 101 Cong. Rec. S1-77 (1989).) 

• Also in 1989, the Senate convicted Judge Walter Nixon for perjury stemming from 
false statements that he made to the grand jury investigating bribery allegations 
charging that he accepted a gratuity in exchange for attempting to influence a state 
judicial proceeding.  (See generally 101 Cong. Rec. S10,673 (1989).) 

 This precedent is clear, and it should guide the Senate in this trial.  Specifically, the 

Senate has previously voted to convict judges in impeachment trials only when their conduct is 

found to constitute an actual abuse of constitutionally entrusted judicial power.  The House’s 

Article III in this case, however, alleges no such actual abuse of official power by Judge 

Porteous.  Instead, Article III seeks to convict and remove Judge Porteous solely on the basis of 

his private conduct in connection with his personal bankruptcy filing. 

 Of the bases for past Senate impeachment convictions, tax evasion (charged by the House 

against Judges Ritter and Claiborne) is the most analogous to the bankruptcy misconduct alleged 
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in Article III.  Both federal tax and bankruptcy laws require full disclosures under oath.  

Likewise, both filing tax returns and seeking bankruptcy protection are private financial 

activities, which occur wholly apart from one’s employment.  Thus, the viability of the House’s 

Article III, which is novel and not supported by prior precedent, can be evaluated by analogy to 

prior tax evasion impeachment allegations.  Such allegations were raised in the Ritter and 

Claiborne impeachments, and the Senate’s treatment of both should guide it here. 

 The House impeached Halsted Ritter in 1936 on the basis of seven articles.  The first six 

such articles alleged various acts of misconduct in connection with Judge Ritter’s actions on the 

bench, including kickbacks,12 practicing law while a judge, exhibiting favoritism in connection 

with cases before him, and tax evasion.  With regard to tax evasion, the House alleged that Ritter 

filed two tax returns that improperly omitted income that he received in connection with his 

judicial misconduct (i.e., bribes or other gratuities).  The seventh article was a catch-all, alleging 

that Ritter’s various acts of misconduct rendered him unfit to serve as a federal judge.  Following 

trial, the Senate acquitted Ritter on each of the first six articles – including the two articles that 

sought his removal on the basis of tax evasion.  The Senate then turned, however, to the seventh, 

catch-all article and voted to convict. 

 The Ritter impeachment precedent is instructive in how the Senate deals with articles of 

impeachment directed at private financial conduct.  First, the Senate acquitted Ritter on both 

articles of impeachment that alleged solely personal conduct unrelated to his official position:  

tax evasion.  Those articles omitted any reference to Ritter’s abuse of his judicial authority and 

alleged instead simply that he received income that he failed to report.  This result significantly 

                                                 
12 The House’s second article alleged that Ritter “wrongfully and oppressively exercised the 
powers of his office to carry into execution” his plan to appoint a receiver and receive a portion 
of the fees paid to that receiver.  (See S. Doc. No. 185, at 4 (74th Cong. 2d sess., 1936), Articles 
of Impeachment Presented Against Halsted L. Ritter.) 
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undercuts the House’s novel assertion in Article III that purely private, off-the-bench conduct in 

connection with a personal bankruptcy filing (or, by analogy, a personal tax return) can be the 

proper basis for an impeachment conviction.  Indeed, in the first instance where the Senate 

considered removing a judicial officer for private conduct not specifically alleged to relate to an 

actual abuse of official power, the Senate rejected the theory and voted to acquit. 

 Second, the Ritter impeachment presented a significantly stronger case for removal on 

the basis of private conduct than that alleged in Article III, and yet it was rejected.  In Ritter, the 

House alleged that there was a nexus between the alleged private misconduct (tax evasion) and 

the alleged abuse of judicial power (kickbacks).  Indeed, the income that Ritter failed to report, 

which led to the tax evasion charge, consisted of bribes or other gratuities paid in connection 

with Ritter’s actual abuse of his judicial authority.  Ritter’s private misconduct in connection 

with his tax returns was, thus, just an extension and continuation of his official misconduct.  

Nevertheless, the Senate voted to acquit.  There is no such nexus in this case; indeed, the House 

does not allege that Judge Porteous’s private bankruptcy misconduct was in any way connected 

with the allegations of official misconduct contained in Articles I and II.  Lacking any such a 

link, the allegations against Judge Porteous in Article III, which are far weaker than those 

asserted – and rejected – against Ritter, should be likewise dismissed for failure to state an 

impeachable offense. 

 The Claiborne impeachment is similarly instructive.  In that case, both the House and 

Senate’s impeachment proceedings followed Claiborne’s federal conviction for tax fraud.  

Indeed, the Claiborne articles of impeachment specifically alleged that the “facts [relating to tax 

fraud] set forth in [Claiborne Articles I and II] were found beyond a reasonable doubt by a 

twelve-person jury in the United States District Court for the District of Nevada.”  S. Hrg. 99-



 23 

819, pt. 1, at 7-8 (1986).  In addition to the fact that his criminal conduct had already been 

conclusively determined by a federal jury, the Claiborne impeachment presented the unique 

circumstance that Claiborne had refused to resign his judgeship, was collecting his federal 

judicial salary while in prison, and intended to return to the federal bench after competing his 

two-year criminal sentence.  These circumstances differ significantly from the Article III 

allegations against Judge Porteous, who has been neither criminally charged nor convicted of any 

misconduct in connection with his personal bankruptcy.  Quite to the contrary, after conducting 

an extensive investigation, the Justice Department specifically declined to bring any criminal 

charges against Judge Porteous.  (Exhibit 1.)  Thus, the Senate’s action in the Claiborne 

impeachment, which effectively ratified his prior criminal conviction and was necessary to 

prevent a convicted felon from retaking the bench, does not support the House’s attempt in 

Article III to remove Judge Porteous from office on the basis of allegations of private bankruptcy 

misconduct that even the Justice Department concluded did not warrant criminal prosecution. 

CONCLUSION 

 The Senate has never before countenanced the use of the impeachment mechanism to 

police the purely private conduct of federal judges, and it should not start now.  In essence, 

Article III seeks to castigate and remove Judge Porteous for minor mistakes made in connection 

with his personal bankruptcy filing.  As there is no allegation of actual abuse of official power,13 

discipline for such conduct should be meted out exclusively by the bankruptcy court and, if 

appropriate, the judicial disciplinary process.  Such minor misconduct, however, should not be 

                                                 
13 Judge Porteous never sought any special treatment or preference in connection with his 
bankruptcy case – a fact which the House concedes by omitting any such allegation in Article III.  
Indeed, S.J. Beaulieu, the Chapter 13 bankruptcy trustee who oversaw Judge Porteous’s 
bankruptcy proceeding, told the Fifth Circuit Court of Appeals’ investigators that the “only 
preferential treatment” that Judge Porteous received was the scheduling of his creditors meeting 
in the afternoon, rather than in the morning.  (Exhibit 3.) 



 24 

the subject of a Senate impeachment trial.  Such a lowering of the standard for impeachment 

would allow judges and civil officers to be removed for a wide array of inaccurate financial 

statements – allowing a party in power to mine the records of federal officials to seek their 

removal.   

 The Senate clearly should not try, let alone remove, judges for conduct that even the 

bankruptcy courts treat as, at best, de minimis.  Indeed, to remove a judge for acting on the 

advice of counsel in some of these matters would be absurdly out of step with the language and 

intent of the impeachment clauses.  The Senate should dismiss Article III and reaffirm its long-

standing position that conviction in impeachment trials is appropriate only where the subject 

judge has committed truly egregious acts while in federal service.14  

 The alleged errors and omissions in Judge Porteous’s bankruptcy that the House points to 

as justification for his removal from office are, in reality, merely minor mistakes that occur in the 

vast majority of personal bankruptcy filings.  While regrettable, such conduct is simply not a 

valid basis for the conviction and removal of a federal judge.  The Constitution does not 

contemplate that impeachment will used as a mechanism to police the purely private conduct of 

federal judges.  Instead, impeachment is reserved for only the most serious offenses, namely 

“Treason, Bribery, or other high Crimes and Misdemeanors.”  U.S. CONST. art. II, § 4.  Since 

Article III fails to allege conduct that meets this exacting standard, it should be dismissed. 

                                                 
14 Moreover, given the Constitution’s mandate that judges be removed only for “Treason, 
Bribery, or other High Crimes and Misdemeanors,” it is not at all clear that the Senate has the 
constitutional authority to remove federal judges for purely private, minor misconduct.  U.S. 
CONST. art. II, § 4. 
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