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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
RAYMING CHANG, et al., )

)
Plaintiffs, )

)
v. ) Civil Action No. 02-2010 (EGS\JMF)

) (Submitted to Judge Sullivan)
)

UNITED STATES OF AMERICA, et al. )
)

Defendants. )
)

CHANG PLAINTIFFS’ STATUS REPORT AND RECOMMENDATIONS

From the start, discovery in this case has been plagued by the District’s repeated and

continuing violations of the Federal Rules – from the loss or destruction of evidence to clearly

unethical and potentially criminal false or misleading statements to the Court. Indeed, five years

ago, even before some of the most audacious discovery violations had occurred, this Court called

the case “the civil counterpart of Ted Stevens” (Tr. of July 29, 2009 Hearing at 6), and told the

District that it would face sanctions for its conduct. (Id. at 8.) Such abusive litigation tactics by

the District have been cited by judges in other cases,1 demonstrating that the District’s failures in

1 See, e.g., Huthnance v. District of Columbia, 793 F. Supp. 2d 177, 180 (D.D.C. 2011)
(“Indeed, the District’s behavior in this case may have surprised Huthnance, but it wouldn’t
surprise anyone familiar with the District’s unique approach to the discovery process. This sort
of behavior is quickly becoming the rule for the District––not the exception. It’s no exaggeration
to say that to be on the safe side, the District’s litigation adversaries would be well-advised not to
begin preparing for trial until after it’s under way because it’s very likely that the District will
not produce key discovery until then––at the earliest.”). See also DL v. District of Columbia,
274 F.R.D. 320, 327 (D.D.C. 2011) (“Instead, the District failed to produce documents for over
two years, violated multiple Court Orders in the process, and instead of informing the Court of
the situation at any point along the way, it simply sprung the news on the first day of trial. The
District’s complaints of lack of resources and time pressure fall on deaf ears because it failed to
seek relief through any of the Rule-based mechanisms discussed above. Accordingly, it is
without excuse.”).
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this case are not isolated events and will not end – in this or other cases – until the District is

forced to bear the full discovery costs for its obstruction. Indeed, there is little likelihood of a

settlement in this case until the District faces the prospect of serious costs being imposed upon it.

The long series of discovery failures by the District, which went beyond mere negligence

to the appearance of a premeditated litigation strategy, resulted in the removal of the then-lead

counsel for the District from the case.2 Ultimately, this Court appointed Magistrate Judge John

M. Facciola to serve as a Special Master to hold hearings, and prepare a Report and

Recommendation containing findings of fact and conclusions of law on the “potential destruction

of evidence regarding” the International Monetary Fund (“IMF”) September 27, 2002 (A) Joint

Operations Command Center (JOCC) Running Resume; (B) Recordings of Radio Runs; and (C)

Video recordings. (See Dkt. No. 645, Order Appointing Special Master.) Even after these

proceedings began, the District’s spoliation of evidence did not stop – requiring several

expansions of the Special Master’s investigation into the conduct of the District and its counsel.

At the conclusion of those hearings, the Special Master issued his Report and Recommendation,

constituting his Findings of Fact, and sought guidance from the Court prior to issuing his

Conclusions of Law. (See Dkt. No. 982, hereinafter referred to as “SM Report.”)

Pursuant to the Court’s May 7, 2014 Minute Order, directing the parties to file a status

report and recommendation, the Chang Plaintiffs state as follows:3

2 Even the District-requested investigation by Judge Stanley Sporkin concluded that “it is
difficult to understand how [the purging of the group systems recordation system used for the
JOCC Running Resume] could occur innocently.” (Dkt. No. 567-1, Report of Stanley Sporkin
on Certain Discovery Issues Emanating from Litigation Arising Out of The Pershing Park
Incident of September 27, 2009 [sic], at 17.)
3 The Chang Plaintiffs conferred with counsel for the District to discuss the Court’s request
for a status report. However, since the parties were unable to come to an agreement as to the
substance of such a report, the Chang Plaintiffs are hereby filing their own Status Report and
Recommendations.
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I. THE UNDERLYING MERITS OF THE CASE

Since the illegality of the Pershing Park mass arrests has long been recognized,4 the most

significant remaining legal issue as to the District is whether it can be held liable, under Monell,5

for those arrests.6 From the beginning, the District has sought to avoid municipal liability, first

by claiming that the order to arrest was exclusively the work of Assistant Police Chief Peter

Newsham,7 and, second, by destroying (or allowing to be destroyed), or altering or otherwise

contaminating, every piece of contemporaneous evidence that would be likely to establish the

District’s liability for these arrests.

It is because of the systematic, obstructive discovery tactics of the District that this case is

still pending 12 years later. Beyond its normal, dilatory litigation strategy designed to encourage

the remaining Chang Plaintiffs to give up and accept take-it-or-leave-it settlements, the District’s

lack of diligence and outright evidence spoliation here appears to have a more sinister and

4 See Barham v. Ramsey, 338 F. Supp. 2d 48, 56-63 (D.D.C. 2004), aff’d, 434 F.3d 565,
568 (D.C. Cir. 2006).
5 Monell v. Dept. of Soc. Servs., 436 U.S. 658, 694 (1978).
6 Plaintiffs do not abandon any of the remaining claims in the Third Amended Complaint,
including those against the individual District Defendants, as well as allegations of deceit by the
three individual MPD Officers who completed the arrest forms for the Chang Plaintiffs without
any personal knowledge of whether there was probable cause for the arrests. (See Dkt. No. 153.)
The Third Amended Complaint also asserts continuing claims against, among others, the Federal
Defendants and the Fairfax County Sheriff’s Department, which, Plaintiffs allege, participated in
closing Pershing Park and preventing Chang Plaintiffs and others from leaving. (Id.) The Court
also has left open the opportunity for the Chang Plaintiffs to propose amending their Complaint
further to add a claim for spoliation. (See Minute Order dated Dec. 15, 2010 (denying Plaintiffs’
motion to file a fourth amended complaint “without prejudice to refiling at the appropriate
time.”).)
7 The Chang Plaintiffs do not concede that the District can escape Monell liability simply
by proving that Assistant Chief Newsham gave the direct order to arrest. Moreover, there is
clear evidence that former Police Chief Charles Ramsey gave the direct order to arrest or
personally ratified Assistant Chief Newsham’s order. (See Dkt. No. 967, Chang Plaintiffs’
Supplemental Proposed Findings of Fact and Conclusions of Law (hereinafter referred to as
“2013 PFOF” or “2013 PCOL”), PCOL ¶ 117.)
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substantive goal – to destroy (or allow to be destroyed) the evidence that the District logically

might assume was required to place the ultimate responsibility on its shoulders. Through its

extensive spoliation, the District sought to avoid a factual determination against it, with all of the

public retribution and costs (including legal fees) associated with a finding against the District on

Section 1983 liability.

Literally, after years of litigation, every direct item of contemporaneous documentary

evidence of the circumstances of the actual arrest in this case – actual, hard copies of the

Running Resume to computer records to audio and video tapes – has been compromised or is

missing. Indeed, the evidence before the Special Master clearly demonstrated:

 The District lost (or destroyed) twelve hard paper copies of the JOCC Running Resume.
It spent years denying the existence of any record of the Running Resume, including
statements to both this Court and Judge Sporkin, although a District witness testified that
he personally delivered the hard copies to ranking police officials. (See 2013 PFOF at
pp. 2-4; 2011 PFOF § IV.H;8 SM Report § IV.)

 The District repeatedly denied that there were any computer records or digital copies of
the Running Resume from the Group Systems server. (See 2013 PFOF at pp. 2-4; 2011
PFOF § IV; SM Report § IV.) Despite the initiation of this and other, similar litigation in
2002, the District failed to take steps to preserve evidence, and the District’s policy of
wiping servers and destroying hard drives during routine replacement continued at least
until 2007. (See SM Report § IV.C.)

 The District failed to produce a full set of original audio tapes containing the relevant
Radio Runs for September 27, 2002, instead producing copies of tapes that contained
significant gaps for exactly the time periods when the order to arrest would have been
recorded. (SM Report ¶¶ 499-544 & n.22.) In furtherance of this effort to obstruct
discovery, the District then submitted a declaration regarding the tapes that was
admittedly false and was prepared by MPD Deputy General Counsel Ronald Harris, not
the declarant, Denise Alexander.9 (See 2013 PFOF pp. 2, 4-5; 2011 PFOF § V.H; SM
Report ¶¶ 508-33.)

8 The Chang Plaintiffs’ Proposed Findings of Fact and Conclusions of Law for Report and
Recommendation of Special Master, filed with the Court on April 18, 2011 (Dkt. Nos. 777 and
777-1), are herein referred to as “2011 PFOF” and “2011 PCOL.”
9 Alexander admitted this only after first declining to testify but later, once provided with
her own counsel, implicated the District in the preparing and filing of the false declaration. (See
2011 PFOF § V.H; SM Report ¶¶ 508-533)
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 The District failed to search sufficiently for or to preserve relevant video footage and then
only produced two video compilations that contain unexplained gaps, time jumps, and
other anomalies suggesting heavy editing. The District never produced the original video
tapes and the repeated statements to the Court by its counsel, either that the produced
tapes were complete, or that the full tapes had been retained and would be produced, all
were false. (See 2013 PFOF p. 2, 5-6; 2011 PFOF § VI.J-K; SM Report ¶¶ 647-95.)

The District’s obstructionist tactics did not end when the Court referred this case to the

Special Master. To the contrary, with permission from this Court (and despite the District’s

repeated attempts to delay the investigation),10 the Special Master had no alternative but to

expand his original investigation to consider the following:11

Issues Involving the E Team Data:12

The District’s spoliation of evidence included the E Team database:

 In May 2008, the District learned that the E Team database related to the period of the
mass arrests existed and could be recovered. Not only did the District withhold the E
Team database’s existence from the Court and the Plaintiffs until November 2010, but it
also chose not to enter into a contract to retrieve the data because of a dispute over an
additional $200 in cost. (See 2013 PFOF ¶¶ 76-96; SM Report §IV.C.4.)13

10 Rather than cooperate with the Special Master in order to allow him to complete his tasks
expeditiously, the District has sought every opportunity to obstruct the proceedings, filing
repeated motions before the Special Master and appeals to this Court after the resumed discovery
period began in September 2009 to delay or limit discovery, or stay or close the proceedings.
(See, e.g., Dkt. Nos. 530, 575, 618, 620, 659, 665, 717, 734, 755, 817, 827, 841, 846, 858, 882
(Oral Motion), 910 & 915.) Not only has the District been unrepentant in its discovery failures;
it has taken every opportunity to prevent or indefinitely delay completion of discovery and a
final resolution of this case.
11 See Dkt. No. 837, Special Master Request For Guidance; see also Minute Orders dated
Sept. 27, 2011 and Oct. 3, 2011.
12 See Minute Order dated Sept. 27, 2011 (stating that “any effort to delete data from the E-
Teams server . . . fall squarely within the Special Master’s authority”).
13 Subsequently, the District has taken the position that the E Team data is the “real” JOCC
Running Resume which, according to the District, is therefore no longer missing. (See Dkt. No.
965, at p. 5.) To the contrary, the Special Master adopted findings that the E-Team system was
at best a back-up system in September 2002 and was not in official use until December 2003.
(SM Report ¶¶ 101-115.) Nonetheless, if the District’s position about the significance of the E
Team data is correct, the District’s failure to produce the E Team data in 2008 – thus avoiding
some of the discovery disputes since then, and a fair amount of the Special Master’s proceedings
– was an inexcusable waste of the Court’s and the parties’ time and resources, and in direct
violation of this Court’s Order of October 30, 2007. (Dkt. No. 351 in Barham v. Ramsey.)
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 When the District finally reconfirmed that it could retrieve the E Team data on May 3,
2011, it also learned that there had been an attempted deletion of that data, information
that it withheld from the Special Master and the Plaintiffs (but not the other Defendants’
counsel) until July 12, 2011 – 70 days later. (See 2013 PFOF § VI.C; SM Report ¶¶ 223-
90.) This was only disclosed to the Court after Plaintiffs’ Counsel learned of the
discovery and insisted on raising it with the Special Master. (SM Report ¶¶ 288-89.)

 The District repeatedly, but falsely, represented to the Court that the MPD Internal
Affairs Division had an open, ongoing investigation into the attempted deletions of the E
Team data. The District never corrected its filings to disclose the true status of its
investigation. (See 2013 PFOF § VI.E-F; SM Report ¶¶ 290, 302-10.) Moreover, even
though the District claimed it had referred to the FBI both the attempted deletion of the E
Team data and the Group Systems data deletions, the FBI never investigated the E Team
data attempted deletion – apparently because the FBI was informed that the E Team data
had been recovered. (See 2013 PFOF § VI.G; SM Report ¶¶ 314-18.)

Issues Involving the Running Resume Book Officer Strader Discovered:14

When Officer John Strader discovered what he believed was the long-sought JOCC

Running Resume, he handed it to Captain Herold, who produced it to the MPD General

Counsel’s Office. There, contrary to the terms of the Barham Consent Order (Barham v.

Ramsey, Dkt. No. 629), the District’s Periodic Reports of Compliance with that Order (see, e.g.,

id. at Dkt. 983-1), and an affidavit from the MPD General Counsel, the document was neither

logged in nor preserved and became misplaced or destroyed. Thereafter, the District sought to

substitute a different document in place of the original and convince two police officers that it

was the original, allowed witnesses to prepare and coordinate testimony, allowed witnesses to

present clearly fabricated or false testimony, sought to intimidate Officer Strader, causing him to

14 After this Court ordered the public filing of correspondence it received from the
Chairman of the Fraternal Order of Police concerning Officer John Strader’s discovery, the
District filed an emergency motion claiming the correspondence contained privileged attorney-
client information. (See Dkt. No. 827.) This privilege claim was meritless. (See Dkt. No. 860,
Order Denying Motion to Strike, at 3-4 (finding that Officer Strader did not have an attorney-
client relationship with MPD General Counsel concerning the information contained in the
correspondence).) This finding is consistent with testimony before the Special Master that the
attorneys did not view Officer Strader as their client. (See SM Report ¶ 459.)
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call for Union representation, and attacked the integrity of two very experienced and well

considered career police officers. (See 2013 PFOF § VII; SM Report § IV.C.6.)

Investigate the Integrity and Truthfulness of District Counsel:15

The instances of misconduct by District Counsel in this case are astonishing. From the

preparation and filing of a false affidavit by Mr. Harris, to the withholding of pertinent

information from the Court and the Plaintiffs, to the submission of false and misleading filings,

to the coordination of witness testimony – the District’s obstructive discovery tactics repeatedly

violated the requirement for reasonable inquiry and candor to the Court under Federal Rule

26(g), were in clear violation of the Code of Professional Conduct, and, potentially, were

perjurious. Nonetheless, the District accepts no responsibility for its discovery abuses and its

spokespersons have repeatedly stated that not a single attorney for the District has acted

improperly.

II. REMEDIES

With respect to the underlying arrests, the Chang Plaintiffs seek the following remedies:

 Monetary damages that would make the Chang plaintiffs whole – both for the injuries
they suffered from the initial illegal arrest and detainment and for the continued denial of
the resolution of these claims caused by the District’s discovery violations;

 Payment of damages personally by the individual police officers charged;

 A written apology and/or conciliatory statement to each of the Chang Plaintiffs from
Chief Ramsey and Assistant Chief Newsham; and

 Attorneys’ fees and costs.

These remedies, however, do not address the District’s flagrant obstruction of discovery

in this case. These practices have continued in this and numerous other cases in which the

15 See Minute Order dated Oct. 3, 2011(stating that the Special Master shall investigate the
District’s informing Defendants’ counsel “insofar as it implicates the destruction of evidence
regarding the Running Resume and/or counsel’s involvement in any false or misleading
testimony, affidavits, or statements to the Court regarding destruction of that evidence.”).
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District is a defendant because it has not been held responsible for delaying cases and

withholding evidence, other than having to cover its own costs and those of the defendants

whose attorneys’ fees it has chosen to pay.16 These practices have continued through a

succession of Administrations, Mayors, and Attorneys General (or Corporation Counsel) of the

District over a 12-year period. This record makes it clear that the the District will not conform

its practices until it is forced to bear the true costs of such tactics in this and future cases. Thus

far, the District’s well-documented violations have cost it nothing. Accordingly, with regard to

remedies for the District’s spoliation of evidence, the position of the Chang Plaintiffs is that

three types of sanctions should be entered:

 Default judgment against the District on Monell liability;17

 Evidentiary sanctions regarding all other remaining issues – including individual
liability;18 and

 Financial compensatory sanctions, including attorneys’ fees and costs for both the Special
Master proceedings and the entire case. (See 2013 PCOL § XI.C.)

III. THE DISTRICT’S FINANCIAL RESPONSIBILITY FOR DISCOVERY COSTS
AND FOR PROCEEDINGS BEFORE THE SPECIAL MASTER

This Court previously stated that the District would be responsible for all of the costs of

discovery during the resumed discovery period, which began on September 29, 2009. (See Tr. of

July 29, 2009 Hearing at 43.) In addition to ordering Plaintiffs’ attorneys’ fees and costs for the

16 The legal fees for the representation of Chief Ramsey and Assistant Chief Newsham have
cost the taxpayers of the District more than $2.5 million thus far. It is notable that this figure,
though high, only covers the cost of Chief Ramsey’s private counsel – in his individual capacity
– since August 26, 2005, almost three years after this litigation began. (See Dkt. No. 169.)
17 Because there is “clear and convincing evidence” that the District engaged in systematic
destruction of documents that would have been relevant to the District’s Monell liability, the
entry of a default judgment is appropriate. (See 2013 PCOL § XI.A.)
18 This includes the preclusion of the District and the individual defendants from using any
documentary evidence, deposition testimony, or other forms of evidence elicited or produced
after November 13, 2007. This also includes the preclusion of E Team data, which is appropriate
in light of the District’s view of the data, until 2011, as irrelevant and unofficial. (See 2013
PCOL § XI.B; see also 2011 PCOL at 35-38.)
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resumed discovery period, including the Special Master proceedings, the Chang Plaintiffs

request the Court to recognize that the District’s spoliation of evidence impaired the entire

discovery effort, from the original filing of the complaint in this case, and to order the District to

reimburse the Chang Plaintiffs for the cost of all prior discovery. As the Court has previously

stated, requiring the District to reimburse the Plaintiffs for “all discovery,” “may not be an

unreasonable sanction at all.” (Id. at 22-23.) A sanctions order requiring the immediate payment

of discovery costs and fees is appropriate here to deter further sanctionable conduct in the

present action. See Act Now to Stop War & End Racism Coal. v. District of Columbia, 286

F.R.D. 117, 132 (D.D.C. 2012) (“Such specific deterrence is seriously undermined when the

party is allowed to defer its sanction until after final judgment.”).

IV. SPECIAL MASTER PROCEEDINGS

The Special Master is in the best position to complete this record and to issue the

Conclusions of Law derived from his Report, as required by the Court’s original Order

appointing the Special Master. (See Dkt. No. 645 at 2.) Over the course of 3½ years, the Special

Master held 19 days of hearings, received testimony from 33 witnesses (totaling 3,850 transcript

pages), and received approximately 170 exhibits into evidence.19 Given all of the time and effort

the Special Master has dedicated to this case, and the fact that he has already issued Proposed

Findings of Fact, he is in a unique position to issue conclusions of law and make

recommendations regarding necessary sanctions, as well as referring certain District counsel to

the D.C. Bar for an investigation of ethical violations, as appropriate, and determining whether

19 See Minute Entries dated Oct. 12, 2010, Oct. 13, 2010, Oct. 14, 2010, Oct. 15, 2010, Oct.
18, 2010, Nov. 9, 2010, Nov. 10, 2010, and Dec. 14, 2010; see also Minute Orders dated Nov. 8,
2012, Nov. 9, 2012, Nov. 28, 2012, Nov. 29, 2012, Dec. 18, 2012, Jan. 3, 2013, Jan. 4, 2013,
Jan. 9, 2013, Jan. 11, 2013, March 19, 2013, and May 8, 2013.
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referral to the U.S. Attorney’s Office for criminal prosecution for obstruction of justice is

appropriate. (2013 PCOL §§ V-XI.)

The Special Master should be instructed to issue his final Conclusions of Law and

Recommendations, at which point the parties should be given a chance to submit objections.

Permitting objections, or a motion for reconsideration, before the Special Master issues his

conclusions of law and recommendations would be just another source of unnecessary delay.20

V. SETTLEMENT

Apart from calling for two lengthy but unsuccessful efforts to settle this case by

mediation, no defendants have ever expressed a genuine interest in settling with the Chang

Plaintiffs. In March 2011, Chang counsel sent a letter to then-recently appointed Attorney

General Nathan, with copies to the District trial attorneys, expressing a desire to discuss how to

bring the case to an expeditious conclusion, and indicating a willingness to discuss settlement.

The District never responded to, or even acknowledged, Chang counsel’s letter. More recently,

District counsel requested information about Plaintiffs’ fees and costs to date, which Plaintiffs

were willing to do, but only in the context of settlement discussions, which District counsel

never initiated. Counsel for the Chang Plaintiffs remain willing to enter into a meaningful

settlement discussion, but only if such discussion would not further delay the remaining

proceedings.

20 In their status reports, the defendants request that this Court set a briefing schedule with
respect to summary judgment motions. It is premature to call for dispositive briefing before the
issue of sanctions is resolved. Grosdidier v. Broad. Bd. of Governors, 709 F.3d 19, 27 (D.C. Cir.
2013) (“Where the evidence is relevant to a material issue, the need arises for an inference to
remedy the damage spoliation has inflicted on a party’s capacity to pursue a claim whether or not
the spoliator acted in bad faith.”) To permit summary judgment motions prior to resolving
sanctions would allow the defendants improperly to benefit from evidence spoliation. See
Barham v. DC, 434 F.3d at 568; Barham v. Salazar, 556 F. 3d 844, (D.C. Cir. 2009). (holding
that resolution of the case in favor of Defendants requires resolution of disputed facts).
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Respectfully submitted,

/s/ Daniel C. Schwartz
Daniel C. Schwartz (D.C. Bar No. 017749)
Nicholas S. Sloey (D.C. Bar No. 982255)
Heather S. Goldman (D.C. Bar No. 1001566)
BRYAN CAVE LLP
1155 F Street, N.W., Suite 700
Washington, D.C. 20004
(202) 508-6000

/s/ Jonathan Turley
Jonathan Turley (D.C. Bar No. 417674)
2000 H Street, N.W.
Washington, D.C. 20052
(202) 994-7001

Counsel for the Chang Plaintiffs

Dated: May 14, 2014
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CERTIFICATE OF SERVICE

I hereby certify that on May 14, 2014, I caused copies of the foregoing to be served by

electronic means on all counsel of record through the Court’s CM/ECF system.

/s/ Nicholas S. Sloey

BRYAN CAVE LLP
1155 F Street, N.W.
Suite 700
Washington, D.C. 20004
(202) 508-6039

Counsel for the Chang Plaintiffs
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